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the jury 20 to all the antertal clenents of the effeme che 
ged is it sevessibie exver te give further instructions shich — 
any tend to unduly cuphnsioe one facet af the cose? 


Sy Mame the enky quldense Risking s defendant te e 
cxtue 1s the cuntundisted teotineny sf 0 police officer coment-— 
ing o stutenent allegedly aude te hin by the defentent while in 
SS ESE 
weidence properly stand? 
3. heie-ttn nbtines-seineaniseceesinniediana 
aecence es with guilt it ts sevupethle exver fer the Cowt te 
fai) to chazge the jury with senpect te these prepenitions of 
lows and unless the government extiutes qvary reecensble hype- 


thesis of imensnce a Juiguent bused on cush ovidente should be ee 
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TBS. STATE, 
This is an appesl fzen 2 Judguent of conviction and 
ecntence inpened on @ jury verdict edjudging the appellant 


quilty of sebbery and ecseult with intent te comit robbery. . 


This Court hes jurisdiction te seview the juiguent wale | 


the peovisions ef Title 28 U.S.C. 1292 ot seq. secpecting Sp 
pesis fren the District Courts of the United States. 








Appellant was indicted in o six count indictaant, changing 
him, eleng with three co-defendants, with vieletions of the 
cxtnisel laws of the District of Celumbia, specifically, Reltery. 
Asceult ukth @ Dangerous Nespen, Assault with Intent te Connit 
Robbery, Unauthurized Use of Vehicle, Tit.22, District of Cole 
bis Codes 1952 Béition, Sections 2901, S02, S0l, ani 2204. The 
aliogstian: ware sade that the defendant appellant in congunetion | 


with the theese co-defendants rebbed ene Jehan D. Saunt, of 
sane $4.95 in moneys Ernest Seezer af seme $34.00 in moneys | 
used the whicie of John D. Semmens without eutheritys wed 


the vehicle ef Ernest Beexer without eutherity; did sske an 
assault upen Wiliter iH. Green with intent te reb hin and did 
commit on ecseult upon the caid Willien H. Green utth © danger 
ous weApet, to wit, 2 pittel. 

The appellant entered a ples ef ast guilty sad went to 
trial befexe a jury. “etiens for judguent of acqdittel were 
gade at the conclusion of the epexing etatenent fer the govere” 
ment, at the clese of the government’s cose, and at the cenciv- 
sien of the cate fer the appellant. All such actiont wars de- 
nhed end the cate submitted te the jury. Suring the delibexe- 
tions by the jury, © note wes cont in te the Court sequecting 
further instruntions ts 


nay SE cee 
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given was adequate on thet peixt. (Jods S) The objection wae 
ever-euted ont the Count further instructed the jury on Aiding 
end sbetting. 
Ihe juny returned ¢ wintlet as te the appellont os feliews 
GUILTY as te Count One (obbery)s Hot Guilty 20 te Count Tus 
(Uneutherized Use of Vehicle)sGuiity ce te Count Three (Rebbery) 3 
gt Guilty as te Count Four (unauthorized Use of Vehicle); 
catty on to Cot 9 (romnit with Sotesh to Bette tet Guilty as 
to Count 6 (Accault with s Dangerous Heopen). 


h motion for a judquent 2.0.¥. of for 4 nts nos trial wes made, 
argued, end denied. Thexesfter judgnent of conviction we en- 
tered sng scotence inpBsed. This appesl faliened. 


es eg i 

The evidence establishes thet the appellant was net phy- 
Sically prevent st the scone of the robberies, Cid ast pertici~ 
gate in driving the eutensbiles of the compieiniag witneeces ont 
was not present on the scene of the seesult on en Willien KH. Green. 
The puosecution relies epen the effect of the “Aidere ant shet- 
tess provision of the Code, T1t.22, Set. 10%. Egsential te the 
quccess of the presccution under that Code provision is preet 
ef knowledge on the part of the eppellant. There wes mo credi- 
nie exidence of ineuledge on the pert of the eppeilent. Infer- 
ences dotucible fren the circumstances should give wey in the 
face of © penttive dentel of inentedge as te what the octusl 
affenters were plenning te da 

The appetiant testified that he wes éxtving the other par- 
tice about the city te find on ell aight pexty and the quvexe- 
ment failed to produce any evidence te the contrary. 

The jupy fount the appellant guilty of esseult «tth intent 
to count rebkevy in Count 5, ené net guilty of esvaukt «ith @ 
Gangerous caspon in Count & Since the assault «ith intent te 
seb alleged ta Count 5 eccending to the evigense ane sade with 
o guts the veniet of mot guilty as te Count ¢ $0 se hententiy 
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sncenatovent with, and sepupmant to, the ventist in Count > % 
te vitiete end aullify the sem. 


cates that his finished etetenent contained no reference te ap- 
pellent*s gartictpeting in the plan to rab ox thet he othensise 
hed any knowledge of the plan. if any. te rob by defendants, 
Redeem and Speirs. 

The eppetlont end the co-defenionts were not charged with 
consipracy. tm exder to convict on grounds that the sppeliant 
was on sider end abetter, it must be chem beyond o sensensble 


scceciating” Maself with the venture was so ecenty sskeo the 
asditienal change of the Court ulew projuficial. 
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Appellant subsite that it was incumbent upon the Government to 
prove heyend & zestenshle doubt that appellant hed knextagly 
perticipsted in the acte of the principal ant cided then st the 
cutest by being 2 purty te the planning. The sense of the Luste 
te the jury was thet thie peint hed net been proven beyond & 
ressensble doubt. There wee ne cheing of 2 definite “commmity 
ef purpose” ot the tine of the events. CORRE v list. 2m FIZ) 
246.1358 
at = 
Appellant Henelin was in custedy st the tine of his elleged 
inculpstery statenent. There wes ne chewing that he would de 
unavaidehle fer any further procesdings in connection uith the 
investigation ef the sfdensss charged. The sppellant should 
aot have deen questioned, held ss he wes and under peychelagicel 
coencion and Gurees, and it is cutmitted thet any stetenents 
which he sede to sfficer Reed, aseming, arguande, that seme 
were unde, were inaéniecitbie. BUSEY U.S. ___¥.5. App. DL. 
____. P42) ____ > Socket No. 14,403, MABEL Y tats o> < 
Ce 


222 
Appellant testified that he wee gaing te an all night 
party and thet the defendants, Redaend end Speers, knew where 
the party wes and he did ast. He further testified thet they 
éizected hin where te dxtve end when te stop. If euch tostineny 
is eccepted it certainly negstives any preof of knowledge ox 
perticizetion in the guilty intent. Appellant wes entitle, 
under this state of the evidence, te heve en instruction on the 
effect of cirewnstances, which, ressonsbly considered, posits 
inconsistent hypethesess ene a0 consistent with guilt the other 
as consistent with innecence. Appellant cubaits that hed such 
en instruction, which wes requested and denied, been given, the 

jury would heve returned a verdict of art guilty. 
WATRE Y Ven s 296 (2) 420 8 linden Ande Dakin Sika SRY adn 
GV tape BL LLL» | 
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The vendict of net guilty with veapect to Count 6 is 
nesicaily incensistent with, and repugnant te the winéict of 
guilty with sespect te Count 5. 22 Sais Srine_Jan.Satelsei. 
The escential netuse of the sffense charged tn each count wee 
the sexe, esebuit. The evidence offered tn suppast of the counts 
was the seme, tn fect, the only aveilebie evidence wae Sgt. Reed*s 


evidence sequized te comrict ie the sane snd the asture of the 
effences identical euch verdicts ent judguents enteved theresn 
chouké be vet acide.  PECULE V KWETTE, 97 (2) 287, 

The instant coce differs anteriaily fren the Dum case in 
that hene the ain change in each count wes Acseult, with aggre- 
vation, wherees in the Dunn cose the inconsistent verdicts oc~ 
cuesed on counts which were net necessarily included tn end 
téentical with esch ether. It could net be seriously argued, 
er conactentiously indulged, that on acquitted of the Ascsult 
with intent te red chenged in the Sth Count would act bar 3 
eocend prosecution for the offense of assault with a danpereus 
weapon if the charges were hreught in sepezete indictumnts, pur 
tleulexly where the only exidence,se here, would necesnerily be 
the same fer both cases. 


Appellant subaits thet a etreng cove hes been ande for the 
velief ukich he hese ceuks on the grounds eteted. The conviction 
haze 48 egainet the weight of the evidence ant contraty te te 
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the view thet the eppellant wus offenset dua preteen of low 


and 2 falx detemiantion of his gutit sr tanscence by the Jury 


I hapeby ctetify that 3 hove served upon the United States 


Attorney in and for the District of Celunbis the feregeing 





Oriel ant dependis fer appeliant by leeving & copy theneet ot 


his office in the United States 
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* © ® (Tectineny ef Det. Sgt. Robert Resd}- 
2s Sexqeent Rees, 416 you talk to any of the other defen- 


a. Meus what did you cay to Hanelin ont Neaslin sey te 
you? 

ihe r interviewed Corporal Hanslin in the Pzevest Merehel*s 
etfice, the seme place I hed talked te Redssnd, ané I told hie 
chat I hed received centein inferuntion that his autensbile hed 
neon used in © series of held-ups in Weshingten. end I would 
like te telk te hia ebout it. 

t identifies ayself to hin and teld hin thet he did eet 
neve to talk to ae of ashe any stetexmt. 3t was his constite- 
eiens} sight as te. 

He seid that he hed no shjectten te telking te at, sat t 
procecded to ah hin about the cutenebile and shet pert be bod 
in the held-ups. 

eee a, is thet ali of the conversetion you bad atth 
defendant Henelin? 

Roe Nty BiB. sfter Renelin unde thet steteuent i teld biz 
that I hed tue of the cob dxivess prevent uith a thet weve 
sobbed ond I sthed bin would te Lthe to aske his etatment te 
thane ent be said be ted an ehjestion. 





de Did you notice ubst they were doing? 
R wall, chen I walked to the deer, I sev Dareens and he 
told ne that they weve beck, that they wes cocupying the lest 
Reble on the right. Thet*s in the zesteumat. 
Be Did you ever hawi sccasien to go back to that lest 
table on the right? 
Ae Vas, ft t4. 
&. Meu when you get beck there you hed 2 
ith them, didn*t you? | 
Ae Just greeting, when I get beck there. 
Se Old you diecute 0 plan to zeb Santee dues? 
%% We, f didnt. 





ie Did yeu neor thes discussing such a plan? 
Ae May ft Gd ast. 


@. sbout how long Cid yoo stay these in that lest tehie 
am the right? 3 
de Welle ot I wes on ny way dou, efter they hed shoned 
me uhese the tehie wese, the waitress ane behind nv co i told d 
veer come nating 20 2 bean. Stan 1 svt due eS we on and E 
eched then whet they wane drishing ond Sparse, he dad « disk 

ond Reduetd, be dat © Gxtsh tn feent of hin, vat he ealé 1% 
wasnt his, thet &¢ belonged te Syreens. 
co 1 enhes stot be wee deishingy ant he pulled he flesh 
aut of his pocket. 
tte Seid, *I have billed this elseody.° 
te had @ flack in his pocket. Se i gout up ant densed. I 
ptaked sub a young ledy te dence with and I went ond danced 
vee 
GQ. then you left ahat was your destiastion? 








Paoe_ 2. -_ somal lente sseentixs 

de Be was to ge to this gesty. 

a. Tell we about thie pasty. 

Ae tel, Reduend, be hed cene pesty tat he bed the of 
gzces he was supposed to 90 te, ent one of these pentios was 
eupposed to have been on all-night party, ond be dida*t bnew ohich 
ene and ce he wanted to tint the ali-night serty. 

Qe DAE he tekl you thet? 

Re Yet, he did. 


cd os = 
Se At the tine he interviewsd you ¢1¢ he have ony notes 


ar eritten sescrends? 

Ae Yet, he did. 

2. whet did he say to yeu? 

he well he asked ne, he intredused Rinself end the other 
eas nen that were aith him, ond he wanted do toe told hin ahet 
hac bappesed. 

Ge Mhat 666 you tell hia? 

An X dhdn®t know anything hed happened. I teié Bin I 
4ign®¢ kaos where (t hsppened. 

Se cid he sek you wheser or act you hed planned to perti~ 
cigete in o rebbery ot the Flaninges Sesteurent? 

kh, Yas, he seked me that. 

@. what did you tel} hin? 

de 1 told bin thet I dien’t bnew anything Sout it. 

os 2 {Testineny of aitness Sennens) 

Se At thet tine - - weze you these when Cfficer Reed ses 
questisning the defendant Joseph Saselin? Stead up, mr. Hawelin. 
uepe you there? 

de eg 5 MBB. 

Ge Take your sest. Hew, aze you abhe te tell us whet a. 
Remelin said te Cfficer Sees? 

Ae dell, Officer Reed brought itr. Henelin out in 2 rem 


have I was sitting and he esié, “hove you seen that gentionm 
peferc?* He was referring te se. 
Mamelin seid, “ie.* 


SS - ; 
eee aaa joanna Hae niin ie lg ct le tt ne wt BN apn Br Dag l t 





| 
\ 
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eS 
e - 


ee, en f 
Me 


2eon.4 -_popeliont ss senamdins | 
te oches ue had I coon ir. Henslin befens. 


i eatd “Me.* 
Go = sen. Did me, Hanalin say anything chout heving 
robbed you ar knowing anything about having robbed yeu? 
Ae Me. ie. Nauskin said he didnt kang: anything cheut 
the retbexy but he seid thet he wee ine cer with the fellow 


that did the rebbing thet aight. 
» «© (Testineny of Sgt. Read) 


fe You dida® take the astes on the Rodusad intervien,did 





ywa? 
Ae I didn®*t take any notes. 


ee # # 

Qe Rew, 20 St net © fact, Officer Reed, thet Hanelia 
told you thet he wee in the Fleaings Restaurant, thet he cams 
in after the others ané thet he wes in there dancing? 

Ae He did net tell ae thet be wes in there dancing. tie 
telé me that be uns in the Flexingo Club. I dent vecall ques- 
tioning hin ae te when he arrived in selstionship te the other 
defendents. Sut I 41d question hin 0s to whether he ane present 
in thie besth in the veer of the resteusant on the sighthens = 
side when 2 plen wee uede to held up seme cab drivers. He 
catd he was ant thet he participated in the discussion. 

Ge But you didntt sake © aote of hic perticipetion in the 
discuseien? | 


he IX ande ne notes, Covnseilen/ 


& @ @ 
Be aad this purpente te he on sccauate statennmt of sit 


seauemet the acted which were taken at the tine sf the inter- 
vigw? | 
he May Site. 


*2s@ 
as. having betae yon the tian you wane interesting 














2ess_5.- soealiast's saentiize 

de Well, 6i¢ you put thet in your stetenmnt thst he hed 
perticipsted in the plan? 

ae Chich statenmt, siz? 

2. This one K heké in ap head. st yor My ster 
yours? 

a, Thrhs stetement wee eritten fer sy Commanding Officer 
eho wes act present aben os retunned fre Quentico sad te give 
hin 9 sesune of chet west we és when we go aut of the city. This 
te whet we left on bis desk. 2% did act - - it auen’t even asde 
te include all the thinge thet tramepized st <weatico. 


* ¢ & 

ire Robertsent if pour Noner please, 1 would like te anhe 
@ stetenent fer the record. it is this. 

For the defendant Usnslin, we sbject to amy further inetrux 


tiene te the fury. Se subsit that your igner gove wary full end 
aaple ead euglicit instructions. , 
These sheuld be ae question in the niné of the jury ebeut 
asy ef the eleuamts sf the crize. 
I thisk thet any further instructions in the Light of this 
question wouls confuse thes. 
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No. 14782 
QUESTIONS PRESENTED 


In a case where appellant’s sole defense against a charge of 
aiding and abetting six felonies was that he had driven his car 
for his co-defendants without knowledge of their activities, the 
questions presented, in the opinion of appellee, are as follows: 

1. Was not the evidence adduced at trial ample to warrant 
the jury in concluding that appellant’s assistance was given 
knowingly? 

2. Was not the trial court’s instruction as to the aiding and 
abetting provision of D.C. Code, § 22-105, correct? 

3. Is not appellant foreclosed from objecting now to testi- 
mony as to admissions made by him, inasmuch as he failed to 
object with respect thereto at the trial? 

4. Was not appellant’s conviction of one count of the indict- 
ment proper even if allegedly inconsistent with his acquittal of 
another count? 

qa) 
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Counterstatement of the case 
1. Evidence adduced at the trial 
2. Instructions to the jury 
Statutes involved 
Summary of argument 
Argument: 
L There was ample evidence for the jury to find appellant 
guilty of aiding and abetting the offenses charged 
II. The instructions to the jury were full, clear and, if anything 
favorable to appellant 
III. Appellant’s other grounds of error are plainly without sub- 
stance 
1. The Mallory rule has no application here 
2. Inconsistency in the jury’s verdict as to Counts 
Five and Six is not a ground to set aside its ver- 
dict in whole or in part 
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Gnited States Court of Anpeals 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 14782 


JoserH J. HAMELIN, APPELLANT 
Vv. 


Unitep STaTEs OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 7, 1958, in the District Court a six-count indictment 
was returned against appellant and three co-defendants, 
William N. Redmond, Norman S. Spears, and William T. Par- 
sons. (Record: Indictment.) The indictment arose out of a 
trio of hold-ups of taxicab drivers in the District of Columbia 
on the night of May 23, and the early morning of May 24, 1958. 
After each of the first two robberies the perpetrators left the 
scene in the victim’s cab. In frustrating the third robbery 
attempt the cab driver suffered near-fatal gunshot wounds. 


2There is no Joint Appendix. Instead appellant has printed certain 
excerpts from the transcript of testimony in “Appellant’s Appendix” found 
at the end of his brief. It should also be noted that the “J.A.” references 
in his brief are actually to his own Appendix. 


(1) 
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The indictment charged the four co-defendants as follows: 
Count One: Robbery of John D. Sammons (22 D.C.C. 2901) ; 
Count Two: Unauthorized use of the vehicle of John D. Sam- 
mons (22 D.C.C. 2204); Count Three: Robbery of Ernest 
Boozer (22 D.C.C. 2901); Count Four: Unauthorized use of 
vehicle of Ernest Boozer (22 D.C.C. 2204) ; Count Five: As- 
sault with a dangerous weapon on William H. Green (22 
D.C.C. 502); Count Six: Assault with intent to commit rob- 
bery on William H. Green (22 D.C.C. 501) (Record: Indict- 
ment). All defendants plead not guilty on July 11, 1958 
(Record: Plea). 

"A joint trial before Judge Matthews and a jury commenced 
on August 13, 19582 On August 15, 1958, co-defendents Red- 
mond and Sears withdrew their pleas and entered pleas of 
guilty to counts one, three and five of their indictments (Tr. 
413)2 The trial of appellant and the remaining co-defendant, 
Parsons, continued. On August 18 the jury found both guilty 
‘as to the same three counts and not guilty as to the others 
(Tr. 481, 432). 

- Judgment was entered against appellant on September 26, 


1958 (Record: Judgment). He was sentenced to prison for 
a term of one to seven years on each of the counts, the terms 
torun concurrently. This appeal followed. 


1. Evidence adduced at the trial 


In broad outline, the government’s evidence as to the events 
leading up to the arrests of the four co-defendants was as 
follows: The four defendants, all Marines, came to the District 
‘of Columbia from the Marine Corps School at Quantico, 
Virginia, where they were stationed, on Friday evening, May 
23, 1958, in a 1951 Mercury which was owned and driven by 
‘gppellant. Later that evening, all four were again together 
at the Flamingo Restaurant in the District, where a plan to rob 
cab drivers was adopted, with appellant agreeing to drive his 
2 Julius W. Robertson served as appointed counsel for appellant on the 
trial, as he does here. 


2"The remaining counts were dismissed on motion of the government 
on September 26, 1958. 
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car in aid of it. According to the plan, appellant and de- 
fendant Parsons would remain in appellant’s car while de- 
fendants Redmond and Spears left to hail a cab. At the end 
of the ride the latter would compel the cab driver at gun point 
to turn over his money and get out of the cab. Then, Red- 
mond and Spears would drive the cab to the vicinity of appel- 
lant’s car and rejoin appellant and Parsons. In actual execu- 
tion the first two robberies, those of Sammons and Boozer, 
respectively, were carried out as planned, but the third at- 
tempt resulted in gunshot wounds to both the cab driver, 
Green and to Spears. 

Redmond, Spears and Parsons returned to Quantico in the 
early morning of Saturday, May 24, 1958, in appellant’s car. 
Spears entered the base infirmary, where his physical condition 
provoked investigation by base personnel. (Tr. 117-119.) 
Appellant remained in the District, returning about 8:20 the 
same evening (Tr. 164). At the same time, officers of the 
Metropolitan Police Department arrived to question the quar- 
tet about the robberies. Cab drivers Sammons and Boozer ac- 
companied them. On confrontation, both cab drivers identi- 
fied Redmond as having robbed them, and Redmond in turn 
made a full confession of the crimes to them and to Detective 
Sgt. Robert J. Reed, of the Metropolitan Police Department, 
wherein he also implicated Spears. Interviews by Sgt. Reed 
with appellant and Parsons followed. Appellant admitted (at 
a minimum‘) that he had driven the other co-defendants 
around the District in his auto while the crimes were being 
committed. Parsons likewise admitted his presence in the 
car. > 
On this information, the Metropolitan police obtained war- 
rants for the arrest of the four defendants. They arrested ap- 
pellant, Redmond, and Parsons on Sunday, May 25, 1958, and 
Spears on the following day (Tr. 229, 230). 

The first three government witnesses were, respectively, the 
three cab drivers, viz, John D. Sammons, Ernest Boozer, and 

* As discussed, infra, one witness denied at the trial that appellant had 


admitted knowledge of the criminal plan, but this witness and two others 
agreed that he had admitted driving his car for his co-defendants. 
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William H. Green. Their accounts of the offenses committed 
against each of them were uncontradicted.’ Each identified 
co-defendants Redmond and Spears as the men involved.® 
Sammons and Boozer also testified that they had seen cer- 
‘tain of the defendants at Quantico on the evening of May 24, 
1958. Sammons testified that upon the confrontation Red- 
mond placed his hand upon Sammons’ shoulder, stating, “That 
is the man I robbed,” and related the details of the robbery 
(Tr. 21). Sammons further testified that both appellant and 
defendant Parsons were present when Redmond made these 
‘admissions, and that neither said anything (Tr. 21, 22). 
Boozer also saw Redmond at this time and was identified by 
Redmond as a robbery victim (Tr. 40). 

Sergeant James F. Fox, a criminal investigator for the 
Marine Corps School at Quantico, testified respecting his in- 
vestigations in the early morning hours of May 24, 1958, be- 
ginning with an interview with the wounded Spears in the 
dispensary (Tr. 117, 118). Redmond also was in the dispen- 
sary, after having brought in Spears. Questioned about 
Spears, Redmond first told a story of picking him up outside 
the base. Redmond identified a 1951 Mercury parked outside 
the dispensary as the car used to bring Spears in. (Tr. 122, 
123.) Fox found the car to be registered in appellant’s name. 
A search of the car disclosed a 32-cal. revolver. (Tr. 125, 126.) 
‘Later, after Redmond learned that the Marine Corps police 
knew of the District robberies, he admitted to Fox that he 
“had shot the hacker,” but implicated no one else at that 
time (Tr. 130, 131). 

Sergeant Frank S. Cirrincione, another Marine Corps crim- 
inal investigator at Quantico, testified respecting his interview 
‘with Redmond at about 9 A.M. on May 24, 1958 (Tr. 144). 
During the interview Sgt. Cirrincione learned of the armed 
robberies and shooting in the District. He informed Redmond 
that the latter was suspected of these offenses, and that officers 


5T™hese accounts appear in the record as follows: Sammons, Tr. 13-19; 
Boozer, Tr. 34-38; Green, Tr. 77-82. 
|. ©The identifications are found as follows: Sammons, Tr. 13; Boozer, Tr. 
34; Green, Tr. T7-78. 
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of the Metropolitan police were coming to interview him. Red- 
mond immediately admitted he had shot a cab driver (Tr. 147, 
148). Sgt. Cirrincione also was present when the Metropolitan 
police subsequently interviewed Spears. He heard Spears ad- 
mit to the officers that he was with Redmond during all three 
cab hold-ups and that he was shot while trying to leave the 
third cab. (Tr. 148, 149.) 

The chief witness for the government was Detective Sergeant 
Reed of the Metropolitan Police Department, who first saw 
Redmond at Quantico on May 24, 1958, at about 8 P.M. Red- 
mond agreed to tell him the whole story, except that he would 
name only himself and Spears. (Tr. 179, 180.) Redmond 
stated that he had found the other three participants drinking 
together in a booth at the Flamingo Restaurant. Needing 
money to attend a party, the group agreed to rob some cab 
drivers. They picked up appellant’s car which was parked 
nearby. Appellant drove the group to the house of his girl 
friend, where Redmond picked up a gun he had left there. 
Then the series of robberies began. (Tr. 181, 182.) Sgt. 
Reed’s account of the robberies, as they had been described to 
him by Redmond, corresponded exactly to the accounts given 
earlier by the cab drivers. (Tr. 183-186.) Redmond also told 
Sgt. Reed that appellant wanted to leave the car after Spears 
was brought back wounded, saying “you promised not to hurt 
anybody when we planned the robberies.” Appellant left the 
group sometime later, turning over the ca.to the others. 
(Tr. 187, 188.) 

Sgt. Reed testified also to an interview with appellant which 
was held in the Provost Marshal’s Office after he had finished 
talking with Redmond. Having been first apprised of his con- 
stitutional rights not to make any statement, appellant ad- 
mitted the following: (1) he had driven into the District the 
previous evening with Redmond, Spears and Parsons (Tr. 
191); (2) he had been present at the adoption of the hold-up 
plan, and had insisted that no one get hurt (Tr. 191, 192); 
(3) twice he had seen Spears turn over money to Parsons upon 
returning from his trips (Tr. 192); (4) he had driven as di- 
rected until Spears’ injury (Tr. 192, 193) ; (5) hehad eventually 
turned the car over to Redmond, and had just then returned 
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to the Base (Tr. 193). Having made this confession to Sgt. 
Reed, appellant then repeated his statement before Sammons 
and Boozer (Tr. 193, 194). 

‘Under cross-examination by appellant’s counsel, Sgt. Reed 
repeated his direct testimony to the effect that appellant had 
told him of agreeing to drive the others on the understanding 
that no one would be hurt (Tr. 217, 218). 

Appellant, testifying in his own behalf, admitted being 
present in the Flamingo Restaurant with the three co-defend- 
ants, but denied that he ever heard any talk about a robbery. 
Redmond had told him about an all-night party. In leaving 
the Flamingo to pick up his car, appellant was under the im- 
pression that the group was setting out to find this party. (Tr. 
355-357.) He drove entirely according to Redmond’s direc- 
tions, not knowing where he was most of the time. On two 
occasions, Redmond told him to stop, whereupon Redmond and 
Spears left the car, were gone for about a half hour, returned 
on foot, and then issued new directions. Appellant thought 
they were attempting to locate an all-night party. He never 
asked Redmond and Spears about their quest, but merely ac- 
cepted their negative looks upon return. (Tr. 357-361.) 
On the third occasion, Redmond and Spears left the car and 
returned by cab, Spears evidently injured. Despite his in- 
quiries, appellant could learn no more about what had hap- 
pened to Spears. Redmond at this point took the wheel from 
appellant and drove around seeking medical attention for 
Spears. When the others decided to return to Quantico, appel- 
lant had them drop him off at the Flamingo. (Tr. 363-366.) 
- Appellant denied that he had made any admissions of in- 
volvement in the presence of Sgt. Reed or of anyone else, other 
than to admit that the car was his and that he had loaned it to 
the others to bring Spears back to Quantico (Tr. 367-371). 
On cross-examination, appellant repeated substantially the 
same story. Although he had earlier denied familiarity with 
the District of Columbia (Tr. 352), he now admitted having 
spent almost every weekend in Washington during the previous 
year (Tr. 375). At no time did appellant ask the others any 
questions as to where the party was, what they had found on 
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the trip, etc., nor did they volunteer any such information (Tr. 
379, 380, 382, 385, 386). Appellant saw Spears, after several 
trips, give Parsons what looked like money but he was not suf- 
ficiently curious to ask about it (Tr. 362, 387, 388). After 
Spears’ injury and prior to leaving the group, appellant never 
asked or learned what had happened to him (Tr. 390). 


2. Instructions to the jury 


The trial judge instructed the jury as to the following mat- 
ters: effect of the indictment (Tr. 399); presumption of inno- 
cence (Tr. 399, 400); reasonable doubt (Tr. 400-401) ; rob- 
bery (Tr. 403, 404); unauthorized use of an automobile (Tr. 
404, 405); assault (Tr. 406) ; assault with intent to rob (Tr. 
406, 407) ; assault with a dangerous weapon (Tr. 407); aiding 
and abetting (Tr. 408-410) ; voluntary intoxication (Tr. 411); 
nonadmissibility as to other defendants of another defendant’s 
admission (Tr. 412). 

After these instructions were given, appellant objected to 
the charge on aiding and abetting on the ground that “Your 
Honor did not say anyone who knowingly aids and abets” 


(Tr. 414). The Court then added the following (Tr. 
415-416): 


The Courr. Members of the jury, going back to this 
aiding and abetting matter, you are told that in this 
statute it applies to anyone who knowingly aids and 
abets a principal offender, that is, someone who physi- 
cally does it. 

Of course it is possible that somebody might facilitate 
the commission of a criminal act not intending to do 
it at all. But they might be unconscious of it. 

So the statute applies to one who knowingly aids and 
abets some other person in the commission of a crimi- 
nal offense. 

In other words, they have it in mind, they contem- 
plate the offense and whatever they do in the way of 
aiding and abetting they do with the hope that it will 
be successful. 
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Counsel for the government asked the trial court to have it 
made clear that proof of knowledge of the general criminal plan 
was sufficient, without the need to prove acquiescence in each 
specific act growing out of the execution of the plan (Tr. 416, 
417). Counsel for appellant objected to any further charge 
(Tr. 417), but the court added the following instructions 
(Tr. 148): 


The Courr. Members of the jury, when I referred a 
while ago to this knowingly aid and abet, the “know- 
ing” has to do with the knowing of the plan or purpose 
and it doesn’t mean that, as I told you a moment ago, 
it is not essential that any specific time or mode or 
manner of committing the offense shall have been con- 
templated or if so that it shall have been committed 
in a particular way that was contemplated. 

But the knowing part has to do with the plan or the 
purpose. 


| After retiring and deliberating for some 85 minutes, the jury 
sent the trial judge a note by its foreman which read: “If par- 
ticipation in planning of robberies is not proved conclusively 


ean defendants still be considered as aiding and abetting?” 
(Tr. 419). Counsel for appellant asked that the court refuse 
to answer (Tr. 423), but that if the court should answer, the 
charge might include an illustration of circumstances requiring 
a finding of not guilty (Tr. 424). ! 

| The Court then charged further as follows (Tr. 428-430) : 


The Courr. Members of the jury, I have a note which 
says, “If participation in planning of robberies is not 
proved conclusively can defendants still be considered as 
aiding and abetting?” 

Now, the Code of law for the District of Columbia 
states in prosecutions for any criminal offense, all per- 
sons advising, inciting, or conniving at the offense or 
aiding or abetting the principal offender shall be charged 
as principals. 

Now, abet means to encourage, aid means to help or 
assist. 
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Now, there are many different ways in which some 
offenses may be committed. 

Sometimes the criminal offense of aiding and abetting 
may involve being in on a plan or planning the contem- 
plated offense, but entering into a plan is not essential. 

You are told that in order to convict of aiding and 
abetting it is not necessary that the defendants partici- 
pate in planning of the offense. 

But it is necessary, before you may convict, that you 
be satisfied from the evidence beyond a reasonable doubt 
that Spears and Redmond committed the offenses and 
that Hamelin and Parsons, although not personally 
present at the time of such commission, did knowingly 
aid or abet Spears and Redmond or connive at such 
offenses. 

If the jury is so satisfied beyond a reasonable doubt, 
the jury may find the defendants Parsons and Hamelin 


ty. 

On the other hand, if the jury believes that Hamelin 
and Parsons did not knowingly aid or abet Redmond and 
Spears or connive at any of the offenses allegedly com- 
mitted by Redmond and Spears but that Hamelin and 
Parsons acted under a mistaken idea that Redmond and 
Spears were hunting the place of a party, then the jury 
may find them not guilty. [Emphasis added. ] 

At the conclusion of the instructions, counsel for appellant 
announced that he was satisfied (Tr. 480). Upon further de- 
liberation, the jury found both’ appellant and co-defendant 
Parsons guilty as charged in Counts 1, 3, and 5 (Tr. 431, 432), 





STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2901, provides: 


Robbery: Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 
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Title 22, District of Columbia Code, Section 2204, provides: 


Unauthorized use of vehicles: Any person who, with- 
out the consent of the owner, shall take, use, operate, or 
remove, or cause to be taken, used, operated, or removed 
from a garage, stable, or other building, or from any 
place or locality on a public or private highway, park, 
parkway, street, lot, field, inclosure, or space, an auto- 
mobile or motor vehicle, and operate or drive or cause the 
same to be operated or driven for his own profit, use, or 
purpose shall be punished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five 
years, or both such fine and imprisonment. 


‘Title 22, District of Columbia Code, Section 501, provides: 


Assault with intent to kill, rob, rape, or poison: Every 
person convicted of any assault with intent to kill or to 
commit rape, or to commit robbery, or mingling poison 
with food, drink, or medicine with intent to kill, or wil- 
fully poisoning any well, spring, or cistern of water, 
shall be sentenced to imprisonment for not more than 
fifteen years. 


Title 22, District of Columbia Code, Section 502, provides: 


Assault with intent to commit mayhem or with dan- 
gerous weapon: Every person convicted of an assault 
with intent to commit mayhem, or of an assault with a 
dangerous weapon, shall be sentenced to imprisonment 
for not more than ten years.” 


" ‘Title 22, District of Columbia Code, Section 105, provides: 


Persons advising, inciting, or conniving at criminal 
offense to be charged as principals. In prosecutions 
for any criminal offense all persons advising, inciting, 
or conniving at the offense, or aiding or abetting the 
principal offender, shall be charged as principals and not 
as accessories, the intent of this section being that as to 
all accessories before the fact the law heretofore applica- 
ble in cases of misdeameanor only shall apply to all 
crimes, whatever the punishment may be. 
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SUMMARY OF ARGUMENT 


Appellant, by his own testimony at the trial, conceded that 
he had driven his car during the commission of the felonies 
which he was charged with aiding and abetting. His sole de- 
fense was that he had believed the group to be engaged in 
locating a party, and that he had been entirely unaware of the 
making or carrying out of any criminal plan. It was the jury’s 
duty, as the trier of the facts, to evaluate appellant’s testimony, 
and it could well have found on the record that his explanation 
was incredible in many respects. In addition, the Government 
adduced testimony that appellant had admitted knowing par- 
ticipation. Upon all of the evidence, the jury’s finding of 
appellant’s guilt is readily sustained. 

The trial court’s instructions to the jury were full and fair. 
In particular, the application of the “siding and abetting” 
statute to the precise facts of the case was correct and more 
favorable than appellant could have required. 

The record is bare of suggestion that appellant was under 
coercion or duress in making certain admissions as to which 
there was testimony at trial. Further, at no time did he object 
to the receipt of such testimony. Under these circumstances 
this Court may not consider his present contention that the 
testimony was inadmissible. 

Alleged inconsistency between the jury’s verdicts as to cer- 
tain counts of the indictment is not a ground, as the Supreme 
Court has made clear, to set them aside. This is particularly 
the case where the count in question is one of three as to which 
identical and concurrent sentences were given. 


ARGUMENT 


I. There was ample evidence for the jury to find appellant 
guilty of aiding and abetting the offenses charged 


Appellant neither disputes that the felonies were committed 
with which he was charged, nor that he drove his car for those 
who were their actual perpetrators. His defense below was 
that in order to be convicted of these felonies under the aiding 
and abetting provision of D.C. Code 522-105, the Government 
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had to prove that he knowingly assisted them. He contends 
that there was not sufficient evidence of such knowledge on 
the trial to support a conviction (Br. 4). 

| We agree with appellant (Br. 4) that the government was 
obliged to prove beyond a reasonable doubt that when appel- 
lant undertook to drive his co-defendants about the District, 
he was aware, at least in a general way, that a criminal enter- 
prise was in progress. Cf. Lanham v. United States, 87 App. 
D.C. 357, 185 F. 2d 435 (1950). But we submit that the record 
contains abundant evidence that appellant had “consciously 
associated” himself (Br. 4) with the criminal scheme so as to 
warrant his conviction. 

The testimony of Sgt. Reed bears the brunt of appellant’s 
attack. Appellant contends, first, that Sgt. Reed’s testimony 
was weak in itself and was further weakened by conflict with 
other testimony; and, secondly, that there was no other testi- 
mony capable of establishing appellant’s knowledge (Br. 4). 
Neither contention finds support in the record. 

Sgt. Reed was a very effective witness for the Government. 
The record shows that his story was told clearly and was main- 
tained intact under vigorous cross-examination. In particu- 
lar, he was steadfast in his testimony that appellant had ad- 
mitted knowing about the group’s robbery plan and agreeing 
to drive his car for them (Tr. 217, 218, 246). 

Appellant makes much (Br. 4) of Sgt. Reed’s admission 
that he had typed up a summary account of the investigations 
of Saturday, May 24, 1958, which failed to mention any admis- 
sion of knowledge of the robbery plan by appellant. The 
later, however, ignores the accompanying explanation by the 
witness that the statement was intentionally incomplete, was 
meant only to summarize the day’s work for the information 
of Sgt. Reed’s superiors (Tr. 243, 246), and that notes taken 
by other police officers who were present at the interview with 
appellant did in fact refer to the admission of knowledge by 
appellant (Tr. 246). 
| Similarly, appellant lays stress (Br. 4) on the testimony of 
the witness Sammons that in the latter’s presence appellant 
had admitted only to driving his car for those who committed 
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the robberies (Tr. 396). It is true that this testimony con- 
flicts with Sgt. Reed’s testimony that appellant’s admission 
of knowledge, made originally to him, was then repeated in the 
presence of witness Sammons and Boozer (Tr. 193, 194). But 
Boozer’s recollection agreed with that of Sgt. Reed (Tr. 345). 
Accordingly, Sgt. Reed’s testimony, standing alone or as cor- 
roborated by the witness Boozer, might well have convinced 
the jury that appellant was a knowing participant in the 
felonies. 

The jury also had the benefit of testimony by appellant 
himself. His story was that he was wholly ignorant of the 
criminal design, and acted from first to last under the impres- 
sion that the others were seeking an all-night party. If the 
jury believed this explanation, they were under instruction 
from the court to acquit appellant on all counts (Tr. 480). 

That they refused to believe appellant seems entirely rea- 
sonable. To do otherwise, they would have had to believe, 
among other things, the following: (1) that appellant had 
spent almost every weekend for a year in Washington, but 
was disoriented nearly all the time that he drove his associates 
from felony to felony (Tr. 360, 372, 373) ; (2) that he and his 
friends had spent several hours in looking for a party, with 
never a word of conversation about what exactly they were 
doing, or what success they were having (Tr. 385-388); (3) 
that appellant saw Spears give Parsons money on returning 
from several trips, but was not sufficiently curious even to ask 
about it (Tr. 387, 388) ; and (4) that Spears returned from the 
third expedition obviously hurt, but that appellant would not 
or could not persuade the others to tell him what had hap- 
pened (Tr. 388, 389). 

This Court has said by way of providing a standard for the 
trial judge that “* * * if upon the whole of the evidence, 
a, reasonable mind must be in balance as between guilt and 
innocence, a verdict of guilty cannot be sustained.” [Em- 
phasis added.] Curley v. United States, 81 US. App. D.C. 
389, 160 F. 2d 229, 233 (1947), cert. denied, 331 U.S. 837 
(1947). 
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It seems patent that if nothing but appellant’s own testi- 
mony were in the record, its character was not such as to com- 
pel reasonable jurymen to be evenly balanced between belief 
in his innocence and belief in his guilt. We submit that his 
testimony taken in conjunction with other testimony adduced 
by the Government, constituted more than enough evidence 
for the jury to find him guilty beyond a reasonable doubt. 
Cf. Allen v. United States, 103 U.S. App. D.C. 184, 257 F. 2d 
188 (1958) ; Lanham v. United States, supra. 


IL. The instructions to the jury were full, clear and, if 
anything, favorable to appellant 


Appellant argues that in giving supplemental instructions to 
the jury the trial court committed reversible error (Br. 1, 4). 
The jury had sent out a note reading, “If participation in plan- 
ning of robberies is not proved conclusively can defendants 
still be considered as aiding and abetting?” Appellant’s coun- 
sel asked that no answer be given. However, the court recalled 
the jury and gave additional instructions which concluded as 


follows (Tr. 430): 


On the other hand, if the jury believes that Hamelin 
and Parsons did not knowingly aid or abet Redmond 
and Spears or connive at any of the offenses allegedly 
committed by Redmond and Spears but that Hamelin 
and Parsons acted under a mistaken idea that Redmond 
ST her eae Teminbade sided] d Spears were hunting the place of a party, then the 
jury may find them not = mphasis added.] 

Appellant does not question the correctness of this instruc- 
tion. His sole point is that it had a tendency “to unduly em- 
phasize one facet of the case” (Br. 1). 

A trial court enjoys considerable discretion in charging the 
jury. It may recall a jury from its deliberations and charge 
it further either at the request of the jury or sua sponte. 
Coupe v. United States, 72 App. D.C. 86, 113 F. 2d 145 (1940), 
cert. denied, 310 U.S. 651 (1940). 

By its question the jury showed that it was already think- 
ing about the evidence of appellant’s knowledge of the crim- 
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inal plan. It asked, in effect, whether conclusive proof of 
such knowledge was in itself sufficient to convict. And the 
Court answered correctly that such proof was sufficient, but 
that proof of assistance given unwittingly was not. The em- 
phasis on appellant’s knowledge or lack of knowledge of the 
plan was the jury’s emphasis, and it was an inevitable em- 
phasis under the facts of the case. 

Moreover, the italicized portion of the charge was precisely 
the “negative instruction” (Tr. 417), the “illustration” (Tr. 
424) which appellant’s counsel had earlier requested from the 
Court.’ Far from being erroneous in any respect, the Court’s 
charge was if anything more favorable than appellant could 
have required. 

Appellant raises a further question about the charge in 
Point III of his brief (Br. 5). He appears to argue there that 
the Court erred in refusing to instruct to the effect that where 
the government’s evidence is circumstantial it must be such as 
to exclude every reasonable hypothesis other than that of guilt. 
However, no such request is found among those submitted in 
writing to the Court. If an oral request was made, appellant 
fails to cite us to it, nor can we find it in the record. No objec- 
tion based on this charge is available therefore, on appeal. 
Rule 30, F.R. Cr. P. Besides, the evidence here was not en- 
tirely circumstantial. And in any case the Supreme Court has 
indicated that even in @ proper case and where the instruction 
has been requested, there is no compulsion on a court to give 
it. Holland v. United States, 348 U.S. 121, 139 (1954). 


Ill. Appellant’s other grounds of error are plainly 
without substance 


1. The Mallory rule has no application here 


In Point Il of his brief, appellant gives ten lines to the sug- 
gestion that Sgt. Reed’s testimony about appellant’s admis- 
sions of knowledge of the criminal plan should not have been 
admitted under the decision of Mallory v. United States, 354 
US. 449 (1957). 


T Appellant’s requests to charge may be found in the Appendix to this 
brief, p. 19. 
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The short answer to this is that the record may be searched 
in vain for evidence of duress or coercion of appellant, or for 
any objection by appellant to the reception of Sgt. Reed’s 
testimony. The Mallory rule is unavailable where there was 
no objection on trial to the testimony in question and where, 
in addition, there is “no suggestion of coercion or any factor 
which might make it appropriate to reach the question of ad- 
missibility despite the absence of objection” Gilliam v. United 
States, 103 U.S. App. D.C. 181, 257 F. 2d 185 (1958). 


2. Inconsistency in the jury’s verdict as to Counts Five and Six is not a 
! ground to set aside its verdict in whole or in part 


We cannot agree with appellant (Br. 6) that the effect of in- 
consistent verdicts on several counts of a multiple count in- 
dictment remains an open question. The matter was resolved, 
at least for the federal courts, by Dunn v. United States, 284 
US. 390, 393 (1932), wherein the Supreme Court said: 


Consistency in the verdict is not necessary. Each 


count in an indictment is regarded as if it was a sep- 
arate indictment. 


More recently, the Supreme Court confronted a flagrant exam- 
ple of inconsistency, wherein the jury acquitted a corporation 
while convicting its president of the same offense on the identi- 
eal evidence. The Court, speaking through Frankfurter, J., 
said in United States v. Dotterweich, 320 US. 277, 279 (1943): 


Whether the jury’s verdict was the result of careless- 
ness or compromise or a belief that the responsible indi- 
vidual should suffer the penalty instead of merely 
increasing, as it were, the cost of running the business 
of the corporation is immaterial. Juries may indulge 
in precisely such motives or vagaries. Dunn v. United 
States, 284 U.S. 390. 


See, also United States v. Bazell, 187 F. 2d 878 (7th Cir. 1951) ; 
Downing v. United States, 157 F. 2d 739 (8th Cir. 1946); 
Telfian v. Sanford, 147 F.2d 945 (5th Cir. 1945). 
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If, then, the jury was inconsistent in convicting appellant of 
Count Five of the indictment while acquitting him of Count 
Six, that is nevertheless no ground for setting aside the con- 
viction.° 

In any case, appellant was convicted of Counts One and 
Three as well, receiving sentences of one to seven years on each 
of the three counts. The sentences were made to run con- 
currently. In view of the validity of appellant’s conviction of 
Counts One and Three, and in view of the fact that appellant 
received a concurrent sentence on Count Five, the judgment 
below should be affirmed regardless of inconsistency as to con- 
viction of Count Five. Lawn v. United States, 355 U.S. 339, 
359 (1958); Hirabayashi v. United States, 320 U.S. 81, 85 
(1943). 

CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
OutIver GASCH, 
United States Attorney. 
Cari W. BELCHER, 
Pavuu J. SPIELBERG, 
Assistant United States Attorneys. 


* Speculation on the motives of a jury may be enlightening although not 
relevant. It seems probable that the jury knew Redmond and Spears had 
been allowed to withdraw their original pleas and instead to plead guilty to 
Counts 1, 3, and 5, the same Counts as to which the jury found appellant 
and Parsons guilty. See Tr. 413. 
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The United States District Court for the District of Columbia 


UniTep STATES, PLAINTIFF 
Vv. 


JosEPH HAMELIN, DEFENDANT 
DEFENDANTS PRAYER FOR INSTRUCTION TO THE JURY 


The jury is instructed that every element of the offense 
charged be proved beyond a reasonable doubt, accordingly in 
the case at bar the burden is upon the|/ government to prove 
beyond a reasonable doubt that the defendants either advised, 
incited, or connived in the offense or aided and abetted others 
in its commission. | 
~ In order to convict on aiding and abetting, it is not necessary 
that the defendants participate in the planning of the offense, 
but it is necessary that they had knowledge of the crime and 
did some act or acts in furtherance thereof. If you find that 
the government has not proved every element of the offense 
beyond a reasonable doubt then you must return a verdict of 
not guilty. | 

If you find that the defendants acted under a mistaken belief 
that they were going to a party, or that they had no intent to 
aid or abette [sic] others in the commission of a robbery, then 
you must return a verdict of not guilty. 

(S) Jonn W. Rosertson, 
Atty. for Joseph J. Hamelin. 

Granted in substance [written in by trial judge]. 

(19) 
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